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STATEMENT OF THE CASE
Nature of the Case
Michael Dale Roberts appeals from the district court's denial of his motion
to withdraw his guilty plea. He also contends that the district court violated his
constitutional due process rights by failing to maintain a copy of an exhibit
admitted during a hearing.

Statement of Facts and Course of Proceedings
In August 2011, two Meridian police officers approached a parked vehicle
behind a restaurant.

(PSI, p.89. 1)

Roberts was sitting in the backseat of the

vehicle, and Nicholas Hearne was sitting in the front seat. (Id.) As one of the
officers approached the vehicle, he observed Roberts make a "hurried motion" as
if he was trying to conceal something under the front passenger seat. (Id.) The
officer then observed three syringes and a peeled cigarette filter under the seat
where Roberts had just been reaching. (Id.)
The registered owner of the vehicle arrived at the scene and gave the
officers content to search the vehicle.

(Id.)

The search revealed several

additional used and unused syringes in various parts of the vehicle, half of a pill
in the center console, and burnt spoons with white powder on them in the center
console and underneath the passenger front seat. (PSI, pp.89, 94-95.) Hearne
told the officers that the syringes belonged to Roberts, and that Roberts was
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PSI page nL:Jmbers correspond with the page numbers of the electronic file
"ROBERTS MICHAEL psi.pdf."
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trying to inject either hydrocodone or oxycodone. (PSI, p.90.) Officers observed
recent needle puncture wounds and bruising on Roberts' inner right arm. (Id.)
The state charged Roberts with possession of oxycodone, a Schedule II
controlled substance, and possession of drug paraphernalia.

(R., pp.21-22.)

Roberts pied guilty to possession of oxycodone, the state agreed to dismiss the
paraphernalia charge, and the district court accepted Roberts into the Ada
County drug court program. (R., pp.27-38; see generally 8/31/11 Tr.)
Approximately 10 months later, the district issued a bench warrant for
Roberts' arrest after he failed to appear at a scheduled drug court hearing. (R.,
p.69.) The district court then discharged Roberts from the drug court program for
various violations of his program agreement, including testing positive for
noroxycodone and oxymorphone, and getting kicked out of his required place of
residence.

(R., pp.80-82, 85.)

Five days after he was discharged from drug

court, Roberts moved for the withdrawal of his guilty plea. (R., pp.86-87.) The
district court denied the motion. (10/3/12 Tr., p.12, L.1 - p.18, L.5.) The court
imposed a unified seven-year sentence with two years fixed, but suspended the
sentence and retained jurisdiction. (R., pp.94-98.) Roberts timely appealed. (R.,
pp.100-102.)
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ISSUES
Roberts states the issues on appeal as:
1.

Did the district court deprive Mr. Roberts of his right to due
process when it failed to preserve an exhibit admitted at the
hearing on Mr. Roberts' motion to withdraw his guilty plea?

2.

Did the district court abuse its discretion when it denied Mr.
Roberts' motion to withdraw his guilty plea filed prior to
sentencing?

(Appellant's brief, p.4)
The state rephrases the issues on appeal as:
1.

Has Roberts failed to show that the district court violated his due process
rights by losing or failing to preserve an exhibit?

2.

Has Roberts failed to show that the district court abused its discretion by
denying his motion to withdraw his guilty plea?

3

ARGUMENT
I.
Roberts Has Failed To Show That The District Court Violated His Due Process
Rights By Losing Or Failing To Preserve An Exhibit
A.

Introduction
Roberts contends that the district court violated his constitutional due

process right to an adequate appellate record by losing or failing to preserve an
exhibit admitted at the hearing on his motion to withdraw his guilty plea.
(Appellant's brief, pp.5-7.) Roberts' claim fails because a review of the record
reveals that the district court did not admit any exhibits at the hearing in question,
and that the police reports referred to by the prosecutor at the hearing are part of
the appellate record.

B.

Roberts Has Failed To Establish A Due Process Violation
A defendant in a criminal case has a due process right to "a record on

appeal that is sufficient for adequate appellate review of the errors alleged
regarding the proceedings below." State v. Morgan, 153 Idaho 618, 620-621, 288
P.3d 835, 837-838 (Ct. App. 2012) (quoting State v. Strand, 137 Idaho 457, 462,
50 P.3d 472, 477 (2002)). A defendant-appellant's due process is violated where
an inadequate appellate record is caused by the district court's failure to maintain
an adequate record below. Ebersole v. State, 91 Idaho 630, 636, 428 P.2d 947,
953 (1967).
At the hearing on Roberts' motion to withdraw his guilty plea, the district
court explained that it was not familiar with the facts of the underlying case and
that it needed "more information." (10/3/12 Tr., p.5, L.25- p.6, L.15.) In order to
4

provide such context for the hearing, the prosecutor referenced relevant police
reports that had previously been disclosed to Roberts, and generally described
the facts of the case as detailed in those reports. (10/3/12 Tr., p.8, L.9 - p.10,
L.19.)

The prosecutor identified these reports to the court as "what's been

marked and provided counsel as pages one through eight of discovery in this
case." (10/3/12 Tr., p.8, Ls.11-19.) The district court denied Roberts' motion to
withdraw his guilty plea. (10/3/12 Tr., p.12, L.1 -p.18, L.5.)
On appeal, believing that the police reports referred to by the prosecutor
were not a part of the appellate record, Roberts made a motion to augment the
record with "pages one through eight of discovery." (9/3/13 Motion.) The Idaho
Supreme Court granted the motion, and ordered the district court clerk to submit
the requested item, or an affidavit explaining why it could not be provided.
(9/25/13 Order.) The Ada County appeals clerk submitted an affidavit stating that
it had provided "[a]II of the Fourth District Court's documents and the Report of
the Pre-Sentence Investigator to the Counsel of Record and the Idaho Supreme
Court," and that "[p]ages 5 through 8 of the Meridian Police Department General
Report" were included in the presentence investigation report in two locations, on
page 87 and page 110. (10/1/13Affidavit.)
Roberts now contends that he should be given another opportunity to
withdraw his guilty plea because the district court "did not preserve a copy of an
exhibit admitted by the district court" (i.e., "pages 1 through 4" of discovery), at
the hearing on his motion. (Appellant's brief, pp.5-7.) Roberts' argument fails for
several reasons.
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First, a review of the record reveals that no exhibits were actually admitted
into evidence at Roberts' hearing. While the prosecutor referred to police reports
that had previously been disclosed to the defense, she did not move for the
admission of these reports into evidence, and the district court never ordered
such admission. (See generally 10/3/12 Tr.) Therefore, there were no admitted
exhibits for the district court to "lose."
Second, it is clear that the police reports referred to by the prosecutor at
the hearing are, as the Ada County appellate clerk confirmed, actually a part of
the appellate record. The prosecutor's entire recitation of the facts of Roberts'
underlying arrest is consistent with content of the police reports contained in the
presentence investigation report, which are hand-paginated as pages 5-8. 2 (PSI,
pp.87-90.) These reports within the presence investigation report appear to be
complete, i.e., there are no cut-offs in the narrative, and each report appears to
consist of a logical beginning and end. (See id.) At the hearing, Roberts' counsel
stated that the prosecutor's recitation of these facts was "fair." (10/3/12 Tr., p.11,
Ls.17-22.)
Third, Roberts has failed to demonstrate that any "missing" documents
have any relevance to the issue he actually raises on appeal - the district court's
utilization of its discretion in denying his motion to withdraw his guilty plea. As

The presentence report also contains a copy of the citation which is handpaginated as page 4. (PSI, p.103). The report does not appear to contain any
pages hand-paginated 1-3. However, contrary to Roberts' assertion on appeal,
this does not compel a conclusion that anything was "lost" by the district court.
Considering the context of the prosecutor's comments and the presence of the
police reports in the presentence investigation report, it is more likely that "pages
1-3" of any discovery was simply not hand-paginated.
2
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noted above, the facts and police reports referenced by the prosecutor at the
hearing are contained in the appellate record. Roberts has not even attempted to
speculate as to the identity of "pages 1-4" of the discovery referenced by the
prosecutor, or how the district court may have utilized these documents in
making its determination to deny Roberts' motion. In denying Roberts' motion at
the conclusion of the hearing, the district court did not reference the discovery
documents, but simply concluded that Roberts' plea was voluntary, and that he
failed to demonstrate any just reason for the withdrawal of his plea. (10/3/12 Tr.,
p.12, L.1 - p.18, L.5.)
Finally, it is apparent from the record that Roberts had possession of and
control over all of the documents referenced by the prosecutor. Roberts' counsel
did not object to the prosecutor's characterization of the documents as having
been previously disclosed to him. (10/3/12 Tr., p.11, Ls.17-22.) Where he is able
to, it is the appellant's responsibility to provide an adequate record to
substantiate his claims on appeal.

State v. Beason, 119 Idaho 103, 105, 803

P.2d 1009 (Ct. App. 1991 ); State v. Murinko, 108 Idaho 872, 873, 702 P.2d 910
(Ct. App. 1985). Roberts has not explained why he cannot provide documents
that were disclosed to him, even had the district court "lost" them.
Roberts has failed to show that the district court lost any part of its file, let
alone any exhibits admitted at the hearing on his motion to withdraw his guilty
plea.

Roberts has also failed to show that any such "missing" pages were

necessary to render the appellate record sufficient.

He has therefore failed to

demonstrate that the district court violated his due process rights.
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II.
Roberts Has Failed To Show The District Court Abused Its Discretion By Denying
His Motion To Withdraw His Guilty Plea
A.

Introduction
Roberts contends that the district court abused its discretion in denying his

motion to withdraw his guilty plea prior to sentencing. (Appellant's brief, pp.7-9.)
A review of the record reveals that the Roberts failed to establish that his plea
was constitutionally invalid, or demonstrate any other just reason for the
withdrawal of his plea.

B.

Standard Of Review
"Appellate review of the denial of a motion to withdraw a plea is limited to

whether the district court exercised sound judicial discretion as distinguished
from arbitrary action."

State v. Hanslovan, 147 Idaho 530, 535-536, 211 P.3d

775, 780-781 (Ct. App. 2008) (citing State v. McFarland, 130 Idaho 358,362, 941
P.2d 330, 334 (Ct. App. 1997)). An appellate court will defer to the trial court's
factual findings if they are supported by substantial competent evidence. State v.
Holland, 135 Idaho 159, 15 P.3d 1167 (2000); Gabourie v. State, 125 Idaho 254,
869 P.2d 571 (Ct. App. 1994).

C.

The District Court Acted Within Its Discretion In Denying Roberts' Motion
To Withdraw His Guilty Plea
A motion to withdraw a guilty plea may be made before sentence is

imposed.

I.C.R. 33(c). The presentence withdrawal of a guilty plea is not an

automatic right, however. State v. Carrasco, 117 Idaho 295, 298, 787 P.2d 281,
284 (1990); Hanslovan, 147 Idaho at 535,211 P.3d at 780. The defendant bears
8

the burden of proving, in the district court, that the plea should be withdrawn. 19.:_;
Griffith v. State, 121 Idaho 371, 374-75, 825 P.2d 94, 97-98 (Ct. App. 1992).
In ruling on a motion to withdraw a guilty plea, the district court must
determine, as a threshold matter, whether the plea was entered knowingly,
intelligently and voluntarily. State v. Mauro, 121 Idaho 178, 180, 824 P.2d 109,
111 (1991); Hanslovan, 121 Idaho at 536, 211 P.3d at 781; State v. Rodriguez,
118 Idaho 957, 959, 801 P.2d 1308, 1310 (Ct. App. 1990).

As a matter of

constitutional due process, a plea is knowing and voluntary if it is "entered by one
fully aware of the direct consequences, including the actual value of any
commitments made to him by the court, prosecutor, or his own counsel." Brady
v. United States, 397 U.S. 742, 755 (1970).

If the plea was voluntary, in the

constitutional sense, then the court must determine whether other reasons exist
to allow the defendant to withdraw the plea. Hanslovan, 121 Idaho at 536, 211
P.3d at 781. The decision to grant or deny a motion to withdraw a guilty plea lies
in the discretion of the district court.

~

at 535,211 P.3d at 780.

Where the defendant moves to withdraw his guilty plea before the
imposition of sentence "but after [he] has read his presentence report or received
other information about his probable sentence, the court is to exercise broad
discretion, but may temper its liberality by weighing the defendant's apparent
motive."

State v. Johnson, 120 Idaho 408, 411, 816 P.2d 364, 366 (Ct. App.

1991) (citation omitted).

"[T]he good faith, credibility, and weight of the

defendant's assertions in support of his motion to withdraw his plea are matters
for the trial court to decide." Hansolvan, 147 Idaho at 537, 211 P.3d at 782.
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A district court may also consider prejudice to the state in determining
whether to permit a defendant to withdraw his guilty plea. State v. Henderson,
113 Idaho 411,414,744 P.2d 795,798 (Ct.App. 1987); see also Hanslovan, 147
Idaho at 536, 211 P.3d at 781 ("Once the defendant has met this burden [of
showing just cause], the state may avoid withdrawal of the plea by demonstrating
the existence of prejudice.")
In this case, Roberts' motion to withdraw his guilty plea contained three
asserted grounds: "(1) Defendant has maintained his factual innocence to the
charges with Drug Court staff; (2) Defendant feels he was coerced into pleading
guilty; and (3) the paraphernalia most attributable to the Defendant [has] not
been tested for controlled substances by the Idaho State Crime Labs."

(R.,

pp.86-87.) Roberts did not provide a sworn affidavit or any other evidence to
support these assertions. At the hearing on the motion, Roberts' counsel clarified
his third ground, and asserted that Roberts believed he was pleading guilty to
possessing the paraphernalia found under the seat of the vehicle, which was not
tested for controlled substances, rather than the pill, which was (and which tested
positive for oxycodone). (10/3/12 Tr., p.6, L.16-p.7, L.24; PSI, p.104.)
The district court properly denied the motion, and concluded that Roberts
failed to demonstrate either that his plea was involuntary, or that any other just
cause existed to justify the withdrawal of his plea. (10/3/12 Tr., p.12, L.1 -p.18,
L.5.) The district court first correctly concluded that Roberts failed to show that
his plea was involuntary.

(10/3/12 Tr., p.15, L.11 - p.16, L.6.)

Roberts was

charged by information for "unlawfully poss[ing] a controlled substance, to-wit:
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Oxycodone, a Schedule II controlled substance," "on or about the 8th day of
August."

(R., pp.8-9.)

Roberts pied guilty to this charge after engaging in a

standard plea colloquy with the district court, and after being appropriately
apprised of the direct and relevant consequences of the plea. (8/31/11 Tr., p.11,
L.2 - p.14, L.21.)
pleading

guilty

to

Roberts' unsupported assertion that he believed he was
possessing

controlled

substances

contained

on

the

paraphernalia as opposed to the pill, even if true, does not implicate the
constitutional validity of the plea.
Further, the district court properly exercised its discretion in concluding
that Roberts' assertion regarding the paraphernalia and pill did not constitute
other just cause for the withdrawal of his plea. (10/3/12 Tr., p.12, L.1 - p.18, L.5.)
As noted, Roberts' failed to support the assertion with any evidence. Additionally,
the record reflects that Roberts was found in possession of a pill that later tested
positive for oxycodone, and that Roberts factually admitted to possessing
oxycodone at his change of plea hearing.
p.14, Ls.4-6.)

(PSI, pp.87-90, 94-96; 8/31/11 Tr.,

Under these circumstances, the district court reasonably found

Roberts' assertion less than persuasive.
The district court also utilized its discretion to "temper its liberality by
weighing [Roberts'] apparent motive," and recognized that prejudice to the state
would result should Roberts be permitted to withdraw his plea. (10/3/12 Tr., p.14,
L.15 - p.15, L.10.)

Roberts waited nearly a, full year to move to withdraw his

plea, and asserted grounds that should have been apparent to him far earlier. It
was only after he was discharged from the drug court program and facing

11

imminent sentencing that Roberts sought the withdrawal of his plea.

By that

point, Roberts had the benefit of nearly a year of participation in that program. It
would be contrary to the rehabilitative goals of drug court to allow those who
were discharged from the program to withdraw their valid guilty pleas based upon
unsupported assertions of innocence and plea coercion.
The record supports the district court's determination that Roberts failed to
carry his burden of establishing either that his plea was involuntary or that there
existed any other just cause for withdrawal of the plea.

Roberts has therefore

failed to show an abuse of discretion by the trial court in denying his motion.

CONCLUSION
The state respectfully requests that this Court affirm the district court's
denial of Robert's motion to withdraw his guilty plea
DATED this 31st day of December 2013.

MARK W. OLSON
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of December, 2013, served
a true and correct copy of the attached BRIEF OF RESPONDENT by causing a
copy addressed to:
SHAWN F. WILKERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

~~
MARK W. OLSON
Deputy Attorney General
MWO/pm
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